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a Supreme Court of the District of Columbia. 

In the matter of the petition of Charles Itj u xt 

Price for habeas corpus. ) Habeas corpus No. 969. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for writ of habeas corpus . 

Filed April 25, 1922. 

In the Supreme Court of the District of Columbia. 


In the matter of the petition of Charles] u , XT 

Price for Habeas Corpus. } Habeas cor P us No - 969 ‘ 

To the Honorable , the Justices of the Supreme Court of the Dis¬ 
trict of Columbia :— 


The petition of Charles Price, respectfully represents as follows: 

First. That he is a citizen of the United States, a resident of the 
District of Columbia, and has been such for some time. 

Second. That he is now unjustly and illegally held and restrained 
of his liberty and about to be hanged in the said District of Colum¬ 
bia by William H. Moyer, Superintendent of the Washington 
Asylum and Jail in and for the District of Columbia, or by some 
one acting for and on behalf of said Superintendent of the Wash¬ 
ington Asylum and Jail, by virtue of an alleged order made by 
the Supreme Court of the District of Columbia, on the 9th day of 
April, 1920, which order recites: 

“ That your petitioner is to be taken by the superintendent 
aforesaid to the asylum and jail aforesaid, whence he came 
and there to be kept in close confinement and on Monday, the 
eighth day of November, in the year of our Lord one thousand 
nine hundred and twenty, he be taken to the-place prepared 
for his execution within the walls of the said asylum and 
2 jail and then and there between the hours of ten (10) ante 
meridian and two o’clock post meridian of the same day. 
he, the said defendant, be hanged by the neck until he be dead.’’ 

That there is no color or pretense whatever for the detention of 
your petitioner by the said Superintendent of the Washington 
Asylum and Jail, or any one acting for or on his behalf, for the 
purpose of carrying into effect the above order of court, which 
is null, void and meaningless. 

Third. That your petitioner further represents that on the 28th 
day of October, 1919, there was filed in the Supreme Court of the 
District of Columbia an indictment charging him and one Annie 
Price with the kiPing of one Robert Smith; that after trial your 
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petitioner was convicted of murder in the first degree, and his 
wife, Annie Price, was acquitted; that a motion for a new trial 
was filed which was overruled, and the court through Mr. Justice 
Ashley M. Gould, now deceased, sentenced the defendant as in¬ 
dicated in the aforesaid order; that jrour petitioner appealed the 
case to the Court of Appeals and the judgment of the lower court 
was affirmed. 

hourth. That from time to time the order to execute your peti¬ 
tioner has been extended by the Supreme Court of the District of 
Columbia, and your petitioner is now about to be executed on April 
29, 1922, unless this court acts in the premises. 

Fifth. Your petitioner further says that at the present time 
there is no one in the District of Columbia who is legally author¬ 
ized to carry into effect any sentence of the Supreme Court 

3 of the District of Columbia to execute prisoners convicted of 
first degree murder, and for reasons thereof your petitioner 

shows as follows: 

That by the act of February 29, 1864 (13th Stat. at Large, chapter 
16, p. 12), the Congress of the United States authorized the appoint¬ 
ment of a warden of the jail of the District of Columbia, whose 
powers and duties were specifically defined in that same act, namely, 
that he was to have exclusive supervision and control of the jail 
of the District of Columbia; that on May 12, 1864, Congress (13th' 
St. 75) provided— 

“That it shall be the duty of the warden of the jail of the 
District of Columbia whenever any person confined in such jail 
shall be adjudged to suffer death to carry said judgment into 
execution.” 

That the powers and duties of the warden of the jail were specifi¬ 
cally mentioned, enumerated, and indicated by sec. 1095, Rev. Stat. 
D. C., which provided— 

“That the warden shall have exclusive supervision and con¬ 
trol of the jails in the District and be accountable for the safe¬ 
keeping of all prisoners legally committed thereto, and shall 
have all the power and discharge all the duties legally exercised 
and discharged over said jails and the prisoners therein prior 
to the twenty-ninth day of February, eighteen hundred and 
sixty-four, by the marshal of the District.” 

Your petitioner further says that in chapter 33 of Abert’s Com¬ 
piled Statutes in Force in the District of Columbia will be found 
an act devoted to the jail of the District of Columbia, and in that 
act the powers and duties of the warden of the jail are specifically 
defined. By section 12 of chapter 33, Abert’s Compiled Stat- 

4 utes, it is specifically provided that “ Whenever any person 
confined in the jail is adjudged to suffer death, it shall be the 

duty of the warden to carry such judgment into execution.” 

Sec. 13 provides the manner of inflicting the punishment of death. 
Sec. 14 fixes the place of execution. 

* Sec. 15 indicates the officers required to attend. 

Sec. 16 indicates who may be present. 

Sec. 17 indicates who shall not be allowed to witness executions. 
Your petitioner further states that chapter 33 of the Compiled 
Statutes in Force in the District of Columbia (Abert’s), p. 784, is 
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earned almost bodily, as far as the execution of persons is con¬ 
cerned, into the Code of Laws of the District of Columbia, and 
section 12, 13, and 14 are embodied in sections 1198, 1199, and 1200 
of the Code of Laws of the District of Columbia. 

Your petitioner further states that this was the law of the Dis¬ 
trict of Columbia until March 2, 1911, when Congress, in 36th Stat. 
1003, by an act making appropriations for the government of the 
District of Columbia, abolished the office of the warden of the Dis¬ 
trict of Columbia Jail on and after the first day of July, 1911. 

Sixth. That your petitioner is advised And states on information 
and belief that since the first day of July, 19ll, the superintendent 
of the Washington Asylum and Jail or his assistants have been 
erroneously, improperly, and without warrant of law assuming to 
himself, or themselves, the right to act in the same capacity as the 
warden of the jail formerly acted; that your petitioner is 
5 further advised that all death warrants are erroneously issued 
to the superintendent of the Washington Asylum and Jail 
or his assistants, and that this improper practice has existed since 
1911. 

Seventh. That your petitioner says there is no power or authority 
in law given to the Superintendent of the Washington Asylum and 
Jail or to the deputy superintendent to authorize him or them to 
carry into effect the sentence of death in the District of Columbia; 
that the office of warden of jail having been abolished, and the 
warden of the jail having been especially and specifically desig¬ 
nated as the one to carry into effect the sentence of hanging since 
1864, your petitioner states as a matter of law that he is advised 
there is no one in the District of Columbia at the present time who 
has the authority to execute the death sentence on him, because it 
was not specifically given, and the order of court in this case simply 
calls upon the superintendent of the jail to convey him to the jail 
and is silent as to the one by whom the hanging is to be performed. 

Eighth. Your petitioner further states that he is advised as a 
matter of law that the execution must be performed if at all by the 
officer on whom the duty is imposed by law and there being no 
officer in the District of Columbia since the warden’s office was 
abolished by whom the execution can be performed there is no one 
in the District of Columbia at the present time who can legally, 
properly, and with authority carry into effect the sentence of death 
by hanging. 

Ninth. That your petitioner further states that the Super- 
6 intendent of the Washington Asylum and Jail or the deputy 
superintendent of the Washington Asylum and Jail or some 
one acting for them, are about to arbitrarily assume to them¬ 
selves the right to execute the sentence of death in the case of 
your petitioner and will, unless stayed by this honorable court, 
attempt to carry into effect the sentence of death on April 29, 
1922; that your petitioner further states that the said superin¬ 
tendent, or the deputy superintendent, or any one acting for 
or on their behalf, or in their place are wholly without authority 
in the premises and all and every of his or their acts in re¬ 
spect to the carrying into effect of the death sentence of your 
petitioner are and will be null and void and of no effect in law 
and the imprisonment, restraint, and detention of your petitioner 
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are accordingly unlawful, and the superintendent or the denutv 

to^ry th1rorfTrTnU^^ ing ** ° F ° n hiS behalf ’ haS no ^ 

Wherefore the premises considered your petitioner prays: 

1. That a writ of habeas corpus shall be directed to the suoerin- 
tendent or deputy superintendent or any one in whose custody vour 
petitioner may be found, commanding him, or them* to brin/the 
body of your petitioner to this court forthwith to the end thft his 
imprisonment, restraint, or detention as aforesaid may be duly 

'T 1 ? 1 of a " d that may therefrom and thereof be (discharged 3 - 
and that pending the determination of an inquiry into the imm-is- 

° r detent * on of y° ur petitioner the execution of 
# 1 ?;= i, petitioner may be stayed until the further order of 
this honorable court, and that in the aid thereof your petitioner 

7 ffnl tl J at a ,7 ri t of Prohibition be directed to theSuperin- 
7 tendent of the Washington Asylum and Jail or the deputy 

t ssss l " , "“ ,h>re »»•» 

demands * ^ m “ V ha ' e SUCh other and further relief as his case 

James A. O’Shea, ° H “ Pr,ce - 

Attorney for Petitioner. 

City of Washington, 

District of Columbia , ss: 

Charles Price, being first duly sworn, on oath deposes and says 
that he has read the foregoing petition by him subscribed; that he 
knows the contents thereof that the matters and things therein stated 
on his personal knowledge are true and those stated on information 
and belief he believes to be true. 

Charles Price. 

Subscribed and sworn to before me this 25th day of April, 1922. 

Morgan H. Beach, Cleric, 

By E. J. McKee, Asst. Cleric. 

Fiat of Chief Justice McCoy. 

Let the writ issue forthwith returnable before me. 

May 6, 1922. 

Walter I. McCoy, Chief Justice. 

8 Writ of Habeas Corpus. 

Issued April 25, 1922. 




The President of the United States, to the Superintendent or Deputy 
Superintendent Washington Asylum and Jail or anyone in whose 
custody the petitioner may be found, 

Greeting : You are hereby commanded to have the body of Charles 
Price detained under your custody, as it is said, together with the 
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day and cause of his being taken and detained, by whatever name 
he may be called in the same, before the Honorable Walter I. McCoy, 
Chief Justice of the Supreme Court of the District of Columbia, in 
Criminal Court No. 1, United States Courthouse, city of Wash¬ 
ington, on the 6th day of May, 1922, at 10 o’clock a. m., after the 
receipt of this writ, to do and receive whatever shall then and there 
be considered of in his behalf, and have then and there this writ. 

Witness the Honorable Walter I. McCoy, chief justice of said 
court, the 25th day of Aprl, A. D. 1922. 

[seal.] Morgan H. Beach, Clerk , 

By F. W. Smith, Assistant Clerk . 


Marshal's return.. 


Served copy of the within writ on Capt. W. L. Peak, assistant 
superintendent Washington Asylum and Jail, personally April 25, 
1922. 


E. C. Snyder, 

XJ. S . Marshal , D. C. 

K. 
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Retain and answer. 


Filed May 10, 1922. 

• . * + * * * * 


William H. Moyer, superintendent of the Washington Asylum 
and Jail, now and at all times saving and reserving unto himself 
all exceptions and objections to the defects appearing on the face of 
the petition filed herein, and relying upon the same as if a demurrer 
had been specificially interposed, for his answer to said petition and 
so much thereof as is material, and for his return to the writ herein 
issued, respectfully represents: 

I. That in obedience to the command of the writ of habeas corpus 
issued in this cause, respondent herewith produces in, and to, the 
court the said Charles Price, petitioner. 

II. And for cause why petitioner is held and restrained of his 
liberty by respondent, and for cause why respondent, unless other¬ 
wise directed by the court or unless otherwise restrained by legal au¬ 
thority, will execute the death penalty upon petitioner and will cause 
execution to be done upon petitioner, respondent states that re¬ 
spondent holds and restrains petitioner and that respondent will 
execute the death penalty upon petitioner and will cause execution to 
be done upon petitioner under, and by virtue of, and in accordance 
with, a certain sentence, and death warrant, and commitment made 
by this court in Criminal case No. 35774 on the docket of this court, 
said Criminal Case No. 35774 being entitled and known as the case 
of United States vs. Charles Price, alias Charles Miller, alias William 

Miller, in which said case petitioner was, in this court, indicted, 
10 tried, and convicted of mprder in the first degree, remanded 
to the custody of respondent, and sentenced by this court to be 
handged by respondent, which said sentence was affirmed by the 
Court of Appeals of this District in case No. 3555 on the docket of 
said Court of Appeals; and in which said case a warrant, commonly 
known as a death warrant, was issued out of this court, commanding 
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respondent to execute the death npnnltTT u,, u 

and in which said case the execution ni u P on petitioner; 

time. l>een stayed b orders of th?. ™ has ’ from time to 

the execution It pStteS by I £E^ 5 I . , ^LL ,, Wh j ch said case 
court to be done on May20 ' 1 999 Tu i. 1 , been ordered by this 

rant, commitment andZlem of dii eooH^^' Sent ^ ce > deat} > war- 

ssKEt^r i s; s rs 

'“'‘''“pf";' ln “ ei ' i>,r - 

2 Tl.l Spond ^ nt admit ? the allegations of param-anli 1 
Washington Asyfum^nd 8 ' JailVdm ’t h *w ® u P?rintendent of the 

straining petitioner of his'liberty and admits 6 that h ° ldlng i and re ‘ 
intendent, will execute noon netit»™Pwk j .l*’ as such super- 
warrant above referred to ‘j* 6 death sentence and death 

.pond, b nfJS,*!f, ™ txr ”H 

No. 35774 t0 the record of thls court in criminal case 

but on the contrary nvcr^ tw XI \ J.V 01< ?’ or meaningless; 

KS accordnnce^with &* 

s s ssSS 

‘Tsfi-h 35 t w £dS2f in said criminal 

(4) That respondent admits the allegations of parairranh 4 .. 
substimtially correct as of the date of the filing of the petitionherein 
but further avers that on April 27, 1922 the execution of ’ 

,!~*j . case N °- 35774, to which reference is made for an official 
ecord of the matters and things referred to in paragraph 4 

. t») rhat respondent denies that at the present time there 
is no one in thejbistrict of Columbia who is legally authorized 

District n TF, mt r S ? Ct any '^utcuc 6 °f the Supreme Court of the 
milder hft C ° U ^ bl “ U l execute prisoners convicted of first-degree 
murder, but on the contrary avers that, by virtue of the statutein 

such ciise made and provided, respondent, as superintendent of the 
Washington Asylum and Jail, is directed’, authorized, and ^uiJed 
to execute the judgments pronounced in the District of Columbia 
y the courts thereof in all capital cases; and respondent further 
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avers that by virture of such statute respondent, as such superintend¬ 
ent of the Washington Asylum and Jail, is directed, authorized, and 
required to execute the judgment in criminal case No. 35774; and 
respondent further avers that, by virtue of such statute, respondent, 
as such superintendent of .the Washington Asylum and Jail, is 
directed, authorized, and required to execute the death penalty upon 
petitioner, and directed, authorized, and required to cause execution 
to be done upon petitioner under, by virtue of, and in accordance 
with the sentence and orders and warrant made by this court in said 
criminal case No. 35774. 

That the statute, in such case made and provided, is the act of 
Congress of June 26, 1912, 62d Cong., Sess. II, ch. 182, 37 Stat. 170, 
which said statute provides that: 

“The superintendent of the Washington Asylum and Jail, 
appointed by the Commissioners of the District of Columbia, 
be, and he is hereby, directed, authorized, and required to exe¬ 
cute the judgments of the law heretofore pronounced and here*- 
after to be pronounced in the District of Columbia by the courts 
thereof in all capital cases.” 

(6) That the allegations of paragraph 6 are merely erroneous con¬ 
clusions of law which respondent is not required to answer; but in 
so far as any such allegations be considered allegations of fact, 
respondent denies the same. 

13 (7) That the allegations of paragraph 7 are merely errone¬ 
ous conclusions of law which respondent is not required to 

answer; but in so far as any such allegations be consider d allega¬ 
tions of fact respondent denies the same, and avers that respondent, 
as Superintendent of the Washington Asylum and Jail, has power 
and authority of law to execute and to carry into execution the death 
sentence imposed upon petitioner, and further avers that the sentence 
and order and death warrant of this court, made and entered in said 
criminal case No. 35774, authorizes, directs, requires, and commands 
respondent to execute the death sentence by hanging petitioner, as 
more fully and at large appears from the record of this court in said 
criminal case No. 35774. 

(8) That the allegations of paragraph 8 are merely erroneous 
conclusions of law which respondent is not required to answer; but 
in so far as any such allegations be considered allegations of fact 
respondent denies the same, and avers that the execution of peti¬ 
tioner can be, and will be, legally, properly, and with authority of 
law, carried into execution by respondent, in accordance with the 
statute in such case made and provided and in accordance with the 
sentence, warrant, and orders of this court in said criminal case 
No. 35774. 

(9) That the allegations of paragraph 9 are merely erroneous 
conclusions of law which respondent is not required to answer; but 
in so far as any such allegations be considered allegations of fact 
respondent denies the same, and avers that the execution of petitioner 
will be legally, properly, and with authority of law, carried into 

execution dv respondent, as such Superintendent of the Wash- 

14 ington Asylum and Jail, in accordance with the statute in 
such case made and provided and in accordance with the 

sentence, warrant, and orders of this court in said criminal case 
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straint and detention^of rietition 1 ^ t ^ le present imprisonment, re- 
tioner, are lawful and under authority^of lal eX6CUti ° n ° f P 6 * 1 ' 

hlTel ; and ^ allegation 
35774, which is hereby made a nt TS? “ CnminaI cas * No. 
set forth herein, authorizes dir^ts ^5 " S a , nswer 85 fun y as if 
ent, as such Superintendent nf w* 1 *!? 3 an ^ comman ds respond- 

to hold and det^„ prtr t tnL un n e t^ aShln ^ )n A ^ Ium and 
authorizes, directs md S j execution of petitioner, and 

Superintendent of the Washimrton r ® s P on( ^nt, as such 

death penalty upon LtiUoner^n/^ ? nd dail > to execute the 
the statute in such cLe made Ln,? d ^"/ent further avers that 
quires, and commands reZondenf P n ? VK ¥ aUthoriz s - directs, re- 
Washington AsXm andTf] te’ "f 1 ' Superintendent of the 

petitioner in accordance with the ind^meni ^ death P® nalt y u P on 
in said criminal Z t w judgment and warrant of the court 

the Washington Asylum and**???/ 1 ™"ii’i aS ?, uch Superintendent of 

« . , , , , ^ illiam H. Moyer. 

Superintendent of the Washington Asylum and Jail. 
.Peyton Gordon, 

Attorney of the United States, in 

James ***** ° f 

Assistant U. S. Attorney , D. C. 

District of Columbia, 88: 

• co».i.ii,„ ofih ,SiA ‘? l cS™b?," c ihu , Eta”S 

the foregoing return and answer by him subscribed- that th» t l d 
tTat tS tho h r in d made “ ° f his pcrsonalknowledge^re true and * 

StaST mad6 aS UP ° n inf ° rmatlon and belief he^ver^CS 

* 

_ William H. Moyer, 
Superintendent of the Washington 

Subscribed and sworn to before me, this 10 day oTm lay^msb”* 

Morgan H. Beach, Clerk, 

By Chas. B. Coflin, Asst. Clerk. 


i 





PRICE VS. MOYER. 


9 


16 Order discharging icrit of habeas corpus and remanding 

Petitioner. 

Filed May 17, 1922. 

***••*• 

This cause coming on to be heard, in the presence of petitioner, 
on petition and return and answer and demurrer to the return and 
answer, and having been argued and submitted by counsel for peti¬ 
tioner as well as by counsel for respondent, and having been duly 
considered by the court, and the court being satisfied that the re¬ 
spondent, William H. Moyer, Superintendent of the Washington 
Asylum and Jail, is justly and legally detaining petitioner under, 
and by virtue of the judgment and sentence and proceedings in 
criminal case No. 35774 in the Supreme Court of the District of 
Columbia, said case being entitled “ United States vs. Charles Price, 
alias Charles Miller, alias William Miller,” and the court being fur¬ 
ther satisfied that the respondent William H. Moyer, Superintendent 
of the Washington Asylum and Jail, is, by virtue of the statute in 
such case made and provided, directed, authorized, and required to 
execute the death penalty upon petitioner in accordance with the 
judgment and sentence and warrants and orders of this court in said 
criminal case No. 35774, wherein petitioner was, in the Supreme 
Court of the District of Columbia, indicted, tried, and convicted 
of murder in the first degree and sentenced to be hanged by the neck 
until he be dead, it is therefore by the court, this seventeenth 
day of May, 1922, ordered, adjudged, and decreed: the petitioner 
electing to stand on his said demurrer— 

(1) That the writ of habeas corpus in this cause be, and the 

17 same is hereby discharged, to which ruling of the court coun¬ 
sel for petitioner duly notes an exception which is allowed by 

the court; and 

(2) That the petitioner Charles Price be, and he is hereby, re¬ 
manded to the custody of the respondent William H. Moyer, Super¬ 
intendent of the Washington Asylum and Jail, to the end that the 
judgment and sentence heretofore pronounced by this court in said 
criminal case No. 35774 be carried into execution, to which ruling of 
the court counsel for the petitioner duly notes an exception which is 
allowed by the court. 

By the court: 

Walter I. McCoy, 

Chief Justice of the Supreme Court 

of the District of Columbia. 

From the foregoing the petitioner by his attorney in open court 
notes an appeal to the Court of Appeals. 

Memorandum. 

June 9, 1922. 

Undertaking on appeal for costs, $100, with Charles D. Hood as 
surety, approved and filed. 
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Assignment of errors . 

Filed July 5, 1922. 

^ ^ 

judgment en?e£d h her“f onthe’lTth day SXyA^i^T b* 
assigns the following as error. 7 7 ’ ' U ’ 1922 > hereb y 

Court erred: 

carry into effect^ny 1 sentenc^o^thp ° ne n gaIly author ized to 

Asylum and Jail. Superintendent of the Washington 

erfy issued.** ^ death Warrant iss «ed in this case was prop- 

c r in , al « case . N °- 35774 * 

5. In holding that the a lelTs * VP*"?* convicted of murder. 
A *«'T” r?/' a <■' S“ * Washington 

kno " ” “» 

J, ft “'S.“ *„"‘.‘hf.?,* '“'T ?“ “'<* C ”"«™£ Sw*p™. 

T a; j*4 «- 

«»n os .ntftf «<*» 1»0 »y iurSdic- 

the petitioner*!?lawful*^ im P riso “’ restraint, and detention of 
and 5 de I ten«o m n anding **“ petiti ° ner to Such imprisonment, restraint, 
restraint, and detnt.T* “* Petiti ° ner fr0m SUch imprisonment, 

from the tSSfSid^ ° f Petiti ° ner that he * *«*«** 

18. In discharging the writ of habeas corpus issued herein 

19. In remanding the petitioner to the respondent W H Mnvm- 

for the purpose of carrying into effect the sentence ’ M ° yer ’ 

20 . In passing the order of May 17, 1922, in this cause. 
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21 . In holding, since Congress legislated the office of warden out 
of existence, there is any one who can execute. 

James A. O’Shea, 

Attorney for Petitioner , Charles Price. 

20 , Designation of record. 

Filed July 5, 1922. 

******* 

The appellant, Charles Price, by his attorney, James A. O’Shea, 
hereby designates the following parts of record to be included in the 
Transcript of Record to be filed in the Court of Appeals: 

1 . The petition for writ of habeas corpus. 

2 . The writ of habeas corpus. 

3. The return made. 

4. Order dismissing petition. 

5. Memorandum showing notation of appeal, fixing appeal bond, 
and approval and filing of same. 

6 . Appeal bond. 

7. Assignment of errors. 

8 . This designation. 

James A. O’Shea, 
Attorney for Petitioner. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 20, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript in the Matter of the Petition of 
Charles Price for Habeas Corpus, Habeas Corpus No. 969, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
11 th day of July, 1922. 

v Morgan H. Beach, 

[seal.] Clerk. 

LMG/EW 

(Indorsed on cover: District of Columbia Supreme Court. No. 
3848. Charles Price, appellant, vs. William H. Moyers, Superin¬ 
tendent &c. Court of Appeals, District of Columbia. Filed July 
20 , 1922. Henry W. Hodges, Clerk.) 
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In % (Emtrt of Appals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1922 


No. 3848 

No. 19 Special Calendar 

CHARLES PRICE, APPELLANT, 

vs. 

WILLIAM H. MOYER, SUPERINTENDENT OF 
THE WASHINGTON ASYLUM AND JAIL 


Appeal from the Supreme Court of the District of Columbia, in Habeas 

Corpus No. 969. 


BRIEF FOR THE APPELLANT 


Statements of Facts 

This is an appeal on behalf of Charles Price, in Habeas 
Corpus No. 969, from a judgment of the Supreme Court 
of the District of Columbia, overruling the demurrer to 
the return of the petition, dismissing the writ and re- 
manding the petitioner to the custody of the respondent 
William H. Moyer. 

Appellant states that on the 28th of October, 1919, 

there was filed in the Supreme Court of the District of 

Columbia, an indictment, charging him and one Annie 

Price with the killing of one Robert Smith; that a trial 

was had and petitioner was convicted of murder in the 

first degree and his wife, Annie Price, was acquitted. 

That appellant was sentenced to be hanged, and prose- 
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cuted an appeal to the court of Appeals of this District 
whereiiHk court of Appeals affirmed the lower court. 

Appellant was then placed in the custody of respondent 
William H. Moyer, and while awaiting the execution, 
teeling that there was no one at the present time who 
could legally execute him, raised the question by his 
petition for a writ of Habeas Corpus. 

The petition, briefly summarized, sets forth that he is 
now unjustly and illegally held and restrained of his 
liberty and about to be hanged in the District of Co¬ 
lumbia by W illiam H. Moyer, classing himself as Super¬ 
intendent of the Washington Asylum and Jail in and 
or the District of Columbia, or by someone acting for 
and on behalf of the Superintendent of the said Wash¬ 
ington Asylum and Jail, by virtue of an alleged order 
made by the Supreme Court of the District of Columbia 
on the 9th of April, 1920, which order recites: 


That your petitioner is to be taken by the su¬ 
perintendent aforesaid to the asylum and jail 
aforesaid, whence he came and there to be kept 
in close confinement, and on Monday, the eighth 
day of November, in the year of our Lord one 
thousand nine hundred and twenty, he be taken 
to the place prepared for his execution within the 
walls of the said asylum and jail and then and 
there between the hours of ten (10) ante meridian 
and two o clock post meridian of the same day 

he * i t u e u ai j d ® f ,f ndant ) be hanged by the neck 
until he be dead. 


The petitioner further states that there is no color or 
pretense whatever for the detention of your petitioner 
by the said Superintendent of the Washington Asylum 
and Jail or anyone acting for or on his behalf for the 
purpose of carrying into effect the said order of the 
Supreme Court of the District of Columbia, which is 
null, void and meaningless. 
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The third paragraph sets forth that sentence was 
passed and an appeal taken. 

The fourth paragraph recites that from time to time 
the execution of your petitioner was extended. 

The petitioner further contends that there is no one 
legally authorized to carry into effect the sentence. The 
prayer of the petitioner asks that a writ of habeas corpus 
be directed to the Superintendent or the Deputy Super¬ 
intendent (and it will be noted that it does not run to 
the Superintendent or Deputy Superintendent of the 
Washington Asylum and Jail, but to the Superintendent 
or Deputy Superintendent) or anyone in whose custody 
the petitioner may be found, commanding him, or them, 
to bring the body of your petitioner to this court forth¬ 
with to the end that his imprisonment, restraint or de¬ 
tention as aforesaid may be duly inquired of and that he 
may therefrom and thereof be discharged, and that pend¬ 
ing the determination of an inquiry into the imprison¬ 
ment, restraint or detention of your petitioner, a writ of 
prohibition be directed to the Superintendent of the 
Washington Asylum and Jail or the deputy superin¬ 
tendent as aforesaid, or anyone acting for them, com¬ 
manding him or them to desist from any attempt to carry 
into effect the sentence of death imposed because there is 
no power to carry the sentence into effect. 

The matter having been heard by the Chief Justice of 
the Supreme Court of the District of Columbia, the de¬ 
murrer to the return was overruled, the petition dismissed 
and the petitioner remanded to the custody of the re¬ 
spondent, to the end that sentence might be executed 
according to law. 

From the action of the Chief Justice of the Supreme 
Court of the District of Columbia, the petitioner, noted 
an appeal to the Court of Appeals of the District of 
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ARGUMENT 

Charles Price, Appellant, claims there is no one in 
the District of Columbia authorized 
to execute him. 

The authority by which William H. Moyer claims the 
right to execute the defendant, it is said, is found in the 

t °, r f Q V’ f f upre f m t e C ° urt district of Columbia made on 

e 9th day of April, 1920, wherein it is recited that 

the defendant be taken to the place prepared for 
“['on, within the walls of said asylum and 

nn\ ! then a i nc there ’ between the hours of ten 
(10) ante meridian and two (2) post meridian the 

dead ” day ’ ^ be hanged by the neck until he be 

It will be noted, that there is nothing in the order or 

judgment of court designating by whom the execution 
shall be performed. 

It is aromatic that “The execution must be performed 
by the officer on whom the duty is imposed by law.” (16 

P "- ***• <*** > ChlHy, CHm- 

The Law Relating to Executions in the District of 

Columbia 

On May 3, 1802, the marshal was “authorized to cause 
Uggood and sufficient jail to be built.” (2 Stat. at Large, 

iflfi? "for 4 ’ Chap - 85 ’ 38 Con g r ess, Session 1, May 12, 
1864, 13 Stat. 75, it is provided— 

3i hat f 1 !u Sha i 1 !- be the duty of the warden of the 
. jail of the District of Columbia whenever any 

person confined in such jail shall be adjudged to 

suffer death to carry said judgment into Ixecu- 
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In the same Statutes (13 Stat., page 12, Chap. 16) Feb. 

29, 1864, w'e find an act entitled “An Act Authorizing 

the Appointment of a Warden of the Jail of the District 
of Columbia.” 

On March 3, 1839, we find an act providing for a new 
jail in the District of Columbia, and $31,000 was appro¬ 
priated. (3 Stat., 25 Cong. Session 3, Chap. 226, 5 U. S. 

Stat. At Large, 314) In Sec. 1095 Rev. Stat., D. C. we 
find— 

that the warden shall have exclusive super¬ 
vision and control of the jails in the District and 
be accountable for the safekeeping of all prison¬ 
ers legally committed thereto, and shall have all 
the power and discharge all the duties legally 
exercised and discharged over said jails and the 
prisoners therein prior to the twenty-ninth day 
of February, eighteen hundred and sixty-four 
by the Marshal of the District ” 


“Abert’s Compiled Statutes In Force in the District of 
Columbia” devotes a chapter to the jail of the District of 
Columbia wherein an act will be found stating the powers 
and duties of the warden, which are specifically defined: 

By Section 12, Chapter 33, Abert’s Compiled Statutes, 
it is specifically provided that: 

“Whenever any person confined in the jail is 
adjudged to suffer death, it shall be the duty of 

the warden to carry such judgment into execu- 
tion. 

Section 13 provides the manner of inflicting the punish- 
ment of death. 

Section 14 fixes the place of execution. 

Section 15 indicates the officers required to attend. 

Section 16 indicates who may be present. 

Section 17 indicates who shall not be allowed to witness 
executions. 


W hen the code of laws was adopted for the District of 
Columbia in 1902, this chapter 33 of Abert’s “Compiled 
Statutes in Force in the District of Columbia,” p. 784 was 
carried almost bodily as far as the execution of persons is 
concerned, into the said code of laws. 

Abert’s Compiled Statutes, Sec. 12, Sec. 13, Sec. 14 

Code of Laws 1902, 1198, 1199, 1200. 

The warden of the jail under this law executed all 
prisoners convicted of first degree murder and the law 
remained so until March 2, 1911, when congress by an 
ac ma mg appropriations for the Government of the 
, District of Columbia specifically abolished the office of 
ivarden of the jail of the District of Columbia, on and 

S. h , e of J " ly ' ,9 “ The 

house praonen from ,he District of Colombia to 
the site acquired for a workhouse in the State of 

exTsHn!f’l m aCC , 0r ^ ance Wlth the provisions of 
existing law, including superintendency, custody 

clothing, guarding, maintenance, care and support 

of said prisoners; subsistence, furniture, and quar- 

ters for guards and other employees and inmates- 

the purchase and maintenance of farm imple- 

™T’ h 7 St0ck ’ Seeds ’ and miscellaneous items. 

Is and equipment; transportation and the 
means of transportation; the maintenance and 
operation of the means of transportation; and 
supplies and personal services, and all other neces- 
sary items, one hundred and ninety-three thou¬ 
gh"?, It arS ' ° f . wh t iC , h SUm eighty thol *sand dollars 
.hall be immediately available: Provided, That 

he Supreme Court of the District of Columbia. 

A t ? e / Gel jeral, and the Warden of the 
istnct of Columbia Jail, when so requested by 

shall r. miSS 1 ° n f S °J the District of Columbia, 
shall deliver into the custody of the superin¬ 
tendent or the authorized deputy or deputies of 


said superintendent of said workhouse, male and 
female prisoners sentenced to confinement in said 
jail for offenses against the common law or against 
statutes or ordinances relating to the District of 
Columbia, and, in the discretion of the Supreme 
Court of the District of Columbia and the At¬ 
torney General, male and female prisoners serving 
sentences in said jail for offenses against the 
United States, for the purposes named in the law 
authorizing the acquisition of the site for said 
workhouse and such other work or services as may 
be necessary, in the discretion of the Commis¬ 
sioners of said District, in connection with the 
construction, maintenance and the operation of 
said workhouse, or the prosecution of any other 
public work at said institution or in the District 
of Columbia; Provided further, That, on the direc¬ 
tion of said commissioners, male and female pris¬ 
oners confined in any existing workhouse or in the 
Washington Asylum and Jail of the District of 
Columbia shall be delivered into the custody of 
said superintendent or the authorized deputy or 
deputies of said superintendent aforesaid, to per¬ 
form similar work or services to those hereinbefore 
required of male and female prisoners serving 
sentences in the District of Columbia Jail; Pro¬ 
vided further, that the Commissioners of the Dis¬ 
trict of Columbia are hereby vested with jurisdic¬ 
tion over such male and female prisoners from the 
time they are so delivered into the custody of 
said superintendent or the duly authorized deputy 
or deputies of said superintendent, including the 
time when such prisoners are in transit between 
the District of Columbia and the site acquired for 
such workhouse, and during the period such 
prisoners are on such site, or in the District of 
Columbia until they are released or discharged 
under due process of law; 

Provided further, That all the authority, dis¬ 
cretion and powers, now vested in the Attorney 
General of the United States, by law, in relation 
to the support of prisoners, sentenced to confine- 
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tod^ of !h Jal ,°, f ‘he District, including the cus- 
dy of the jail building, grounds, and appurte- 
nances, and authority over the warden and em- 
ployees thereof, and in relation to and accounting 
all appropriations in connection with such 
prisoners, jail, warden and employees, are hereby 

oHh DTsIricf a f n P r‘t d in the Commissioners 
of the District of Columbia, to take effect and be 

m force on and after the first day of July, n ine- 

ofthe n n i l red i an r d p el f Ven u’- and the Commissioners 
and h Hir? f 1 °/ ° f Cohmibia are hereby authorized 
and directed to receive and keep in the jail of the 

District of Columbia all other prisoners com- 
mitted thereto for all offenses against the United 
States. Provided, further. That the jail of the 
District of Columbia and the Washington Asylum 
of said District, on and after the first day of July, 
nineteen hundred and eleven, shall be combined 
as one institution, known as the Washington 
sylum and Jail; and the Commissioners of said 
istrict are hereby authorized to appoint a su¬ 
perintendent of said institution, at a salary of 

3 , t . h ° usan f d ei S h ‘ hundred dollars per annum, 
and the positions of warden of the jail and super¬ 
intendent of the institution now known as Wash- 

2 0n A f k ‘ m are abolished on and after said 
date, and all the duties, discretion and powers 
now vested in and exercised by the warden of the 

thi °* Said ?'l tnct and the Superintendent of 
the present \\ ashmgton Asylum are hereby trans- 

t( ? and v ® sted “ the superintendent herein 
provided for, who shall give bond to the District 
of Columbia for the faithful performance of the 
duties of his office, as are now or may hereafter be 
prescribed in the penal sum of five thousand 
dollars^ with surety or sureties to be approved by 
said Commissioners: Provided further: That 
whenever and wherever authority of law exists to 
sentence, commit, order committed or confined, anv 
person to or in said jail or asylum, said authority 
shall, on from, and after July 1st, Nineteen Hun¬ 
dred and Eleven, be exercised by sentence, com- 


mitment, order of commitment, or confinement 
to or in said Washington Asylum and Jail; Pro¬ 
vided further , that all of the powers, duties, and 
authority now vested in the Supreme Court of 
the District of Columbia in relation to the ap¬ 
pointment and removal of the warden of the jail 
of the District of Columbia, and in relation to the 
making of rules for the government and discipline 
of the prisoners confined in the jail, are hereby 
transferred to and vested in the Commissioners 
of the District of Columbia, who shall also have 
the authority heretofore vested in the warden to 
appoint subordinate officers, guards and em¬ 
ployees, without the approval of the Chief Justice 
of the Supreme Court of the District of Columbia: 
Provided further, that the Commissioners of the 
District of Columbia are hereby authorized under 
such regulations as they may prescribe, to sell to 
the various departments and institutions of the 
Government, of the District of Columbia, the 
products of said workhouse, and all moneys de¬ 
rived from such sales shall be paid into the Treas¬ 
ury, one-half to the credit of the United States 
and one-half to the credit of the District of 
Columbia.” 

Congress realized the law was not in proper form, and 
on June 26, 1912, in an appropriation act provided as 
follows: “That the Superintendent of the Washington 
Asylum and Jail be, and he hereby is, directed, authorized 
and required to execute the judgments of law heretofore 
pronounced and hereafter to be pronounced in the Dis¬ 
trict of Columbia, by the courts thereof in all capital 
cases. (37 Stat. Page 170.) 

From the above it will be seen that congress realized 
that the warden having been the one specifically desig¬ 
nated to carry executions into effect, and the warden’s 
office having been abolished, there was no one, on account 
of the hiatus, who could legally and properly execute any 
judgments of law in capital cases. It would seem further 
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that it was directed to a particular superintendent and 

at th»' ®P parentl y onl y provided for the people then and 
at that time in jail awaiting execution. 

vea^MQlTfi^T* 10 ' 1 ^ 118 l™™ the Act of 1911 U P to the 
of t J IV 1 ? Sa ar> ; ° f $18 °° for the Superintendent 

of the Washington Asylum and Jail. From then on the 

office of Superintendent of Washington Asylum and Jail 

T a !l 0hs Ji ec ! b ecause no provision for pay was made 
n the 63rd Congress, Session 2, Chapter 191, 38 Stat. 

At Large Page 543, we find that congress appropriated 
under the heading “Reformatories and Correctional Insti- 
tutions, Washington Asylum and Jail: 

*1 lm erint A nd ? nt u ' t, ’ 800; vlsitin S Physicians, 
$1,200 resident physician, $480; 2 assistant resi- 

tqm phys ‘ c l an ! at 5120 each; clerk 8840 •' engineer 
$900 assistant engineers, three at $600 each- 

nig ^ "» a -n!’ ma ] n . $480; blacksmith and wood¬ 
worker $o00; driver for dead wagon $365; one • 
hostler and driver and one driver for supply and 
laundry wagon at $240 each; hospital cook $600- 
assistant cooks, one $300, two at $180 each’ 

nursim? 2 7 ° 8ha ? aCt aS superintendent of 
ursing, $900, two graduate nurses at $425 each* 

graduate nurse for receiving ward $425* two 

and S two° nrdp n r X " f ards at ^ 480 each >* 8 orderlies 
and two orderlies for annex wards at $300 each 

(ZZTl n0t • f S than twent y-°ne in number. 
lunn7 fir Ct be Pa ' d f 0t toexceed *120 per annum 
*15n Lr 1 year of .service, and not to exceed 
83 mt? ar ; num during second year of service.) 
3M.000 registered pharmacist who shall act as 
hospital clerk, $720; gardener $540; seamstress 
ousekeeper at $300 each; laundryman $600 • 

9 k aU K dryma J n 5365 ; 6 Sundresses, $360 
at *i8n ham k ermaids ’ 3 waiters and 7 ward maids 
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In the 64th Congress, first session, Chapter 433, 39 
Stat. at Large 706, under the heading “Reformatories and 
Correctional Institutions.” 

“Washington Asylum and Jail, Superintendent 
$1,800; visiting physicians $1,200; resident phys¬ 
ician $480; 2 assistant resident physicians at 
$120 each; clerk $840; engineer $900; assistant 
engineers, three at $600 each; night watchman 
$480; blacksmith and woodworker $500; driver 
for dead wagon $365; one hostler and driver and 
one driver for supply and laundry wagon at $240 
each; hospital cook $600; assistant cooks, one 
$300; two at $180 each; trained nurse, who shall 
act as superintendent of nursing, $900; two gradu¬ 
ate nurses at $425 each; graduate nurse for re¬ 
ceiving ward $425; two nurses for annex wards 
at $480 each; eight orderlies and two orderlies 
for annex wards at $300 each. Pupil nurses not 
less than twenty-one in number. (Nurses to be 
paid not to exceed $120 per annum during first 
year of service, and not to exceed $150 per annum 
during second year of service.) $3,000; registered 
pharmacist who shall act as hospital clerk $720; 
gardener $540; seamstress and housekeeper at 
$300 each; laundryman, $600; assistant laundry- 
man $365; 6 laundresses, $360 each; 2 chamber¬ 
maids, 3 waiters and 7 wardmaids at $180 each; 
temporary labor not to exceed $1,200. In all 
$27,825.” 

In the 65th Congress 40 Stat. At Large, Page 944, Sec¬ 
ond Session Chapter 164, we find: 

Reformatories and Correctional Institutions 

“Washington Asylum and Jail, Superintendent 
$1,800; visiting physician $1,200; resident phys¬ 
ician $480; two assistant resident physicians at 
$120 each; clerk $840; engineer $900; assistant 
engineers, three at $600 each; night watchman 
$480; blacksmith and woodworker $500; driver for 
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dead wagon $365; one hostler and driver and one 

hMpU a rcook$6on nd ,a T lry wagon at mo each ; 

at Tisn eo k l * 60 °’ a , sslstant cooks, one $300. two 
at $180 each; trained nurse, who shall act as s , 

aTST/ach 0 ' “2*? $9 °° ; two gradua 'e nursed 

um t h ’ graduate nurse f or receiving ward 
$480 two nurses for annex wards at $480 each • 

SferS- *p n< M W0 or * rll “'» 

at 3W00 each. Pupil nurses not less than twentv 
one in number. (Nurses to be paid not to exceed’ 

n .fto P excecd 8HO Ut ' lng firSt y ? ar ° f service a " d 
of servke ? d «nnn Per ann 4 um during second year 
«hoii t 33,000; registered pharmacist who 
shall act as hospital clerk $720; gardener 854n- 

man 1 $600 hf f lsek ® e P er a » 3300 each; laundry! 
dresse! $360 e S a S nh o 1 , aur !' lr - vman 3365; 6 laun- 
7 v^rdmaSs at $180 f 13lds ’ 3 Waiters and 

In the 66th Congress 41st Stat. At Large, 1st Session 
Chapter 7, 1919; Page 93, we find: ' 

it/ ^ efot ™ ato , ries an d Correctional Institutions_ 

Hospital $1 800 lUm T' 1 Su P erint endent of 
Hospital $1,800; visiting physician $1,200- resi- 

ph yLia ns * a t a $l 20 48 ° ’ h tW °, f sistant resident 
!tnnn at 3120 each; clerk $840; engineer 

S900 assistant engineers, three at $600 each- 

night watchman $480- blacksmith j 

»«far S500, driver for ™ 

hostler and driver and one driver for supplv and 

assistant W cook ^ $240 <ton Ch; hos P ital cook $600; 
assistant cooks, one $300, two at $180 each- 

nursing $900- t ^ ^ aS superintendent of 
urging $900, two graduate nurses at $425 each- 

EiT ' '» ward S “t 

nurses tor annex wards at $480 each; eight order¬ 
ed ° rderhes for annex wards at $300 

eacli Pupil nurses not less than twentv-one in 

pei^annum ^, Urses t( ' be P ai d not to exceed $120 

P o exceed $1V. l, nl g St yea f of service and not 
ceed Slo ° P er annum during second year of 


service) $3,000; registered pharmacist who shall 
act as hospital clerk $720; gardener $540; seam¬ 
stress and housekeeper at $300 each; laundry- 
man $600; assistant laundryman $365 ; 6 laun¬ 
dresses $360 each; 2 chambermaids, 3 waiters and 
7 wardmaids at $180 each. Temporary labor not 
to exceed $1,200. In all $27,825.” 

Again, in the 66th Congress Second Session, Chapter 
234, year 1920, 41 Stat. At Large, 864, we find: 

“Reformatories and Correctional Institutions.— 
Washington Asylum and Jail, Superintendent of 
Hospital $1,800; visiting physician $1,200; resi¬ 
dent physician $480; two assistant resident phys¬ 
icians at $120 each; clerk $840; engineer $900; 
assistant engineers, three at $600 each; night 
watchman $480; blacksmith and woodworker 
$500; driver for dead wagon $365; one hostler and 
driver and one driver for supply and laundry 
wagon at $240 each; hospital cook $600; assistant 
cooks, one $300, two at $180 each; trained nurse, 
who shall act as superintendent of nursing $900; 
two graduate nurses at $425 each; graduate nurse 
for receiving ward $480; two nurses for annex 
wards at $480 each; eight orderlies and two order¬ 
lies for annex wards at $300 each. Pupil nurses 
not less than twenty-one in number. (Nurses to 
be paid not to exceed $120 per annum during 
first year of service and not to exceed $150 per 
annum during second year of service) $3,000; 
registered pharmacist who shall act as hospital 
clerk $720; gardener $540; seamstress and house¬ 
keeper at $300 each; laundryman $600; assistant 
laundryman $365; 6 laundresses $360 each; 2 
chambermaids, 3 waiters and 7 wardmaids at 
$180 each. Temporary labor not to exceed $1,200. 
In all $27,825.” 

Again in the 66th Congress, 3rd session, Chapter 70, 
41 Statutes At Large, 1135, we find: 

“Reformatories and Correctional Institutions.— 
Washington Asylum and Jail, Superintendent of 
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Hospital $1,800; visiting physician, $1,200- resi¬ 
dent physician $480; two assistant resident phys¬ 
icians at $120 each; clerk $840; engineer $000- 
assistant engineers, three at $600 each; night 
watchman $480; blacksmith and woodworker 
driver for dead wagon $365; one hostler 

wagon r a V t er $240 SU PP'>' and laundry 

cooks one $ «nn t Ch; h f? 1 lt 0 ^ 1 cook 1600 assistant 

who sCl ’ ° a - $18 °, each; trained nurse > 

who shall act as superintendent of nursing $900- 

two graduate nurses at $425 each; graduate nurse 

for recemng ward $480; eight overlies and two 

orderlies for annex wards at $300 each. Pupil 

fNurses"t 0t h ess ., than twenty-one in number. 

duri™ first be Pal r n0t - t0 6XCeed $120 P er annum 

npr lnn. 1 J ear of Servic , e and not t0 exceed $150 
per annum during second year of service) $3,000- 

cferk $720- Phar r aC1St «rTp 0 Sha11 act as hospital 
keener at ® 540 -’ seamstress and house- 

Keeper at $d00 each; laundryman $600* assistant 

laundryman $365; 6 laundresses $360 each 2 

chamberma^s, 3 waiters and 7 wardmaids.at $180 
aU $27 80™” ° rary ab ° r n<>t t0 6XCeed ' S1 ’ 20G - In 

the , above h wil] be seen that congress abolished 
^6 °T ; S T nnt endent of the Washington Asylum 
and Jail by failing to appropriate for the salary of the 
uperintendent of the Washington Asylum and Jail. We 
nd that in the 66th Congress, Chapter 7, 41 Stat. at 
Large, at page 98, there is provided under the heading 

ton, T POrar y homes, Workhouse and Reforma- 
tory Superintendent $3,600; physicians $1 680 • 
chief engineer $1,200; electrician $1,200; super- 
mtendent of commissary $1,080, and in all $8,760.” 

• * " ork house, administration, Assistant Super- 
intendent $1,680; chief clerk $1,200; head matron 

$600.” Sten ° grapher 1720 ! stenographer-officer 
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Again in the 66th congress, we find in the second 
session Chapter 234, year 1920, page 868, under the head¬ 
ing “temporary homes”: 

“Workhouse and Reformatory , Superintendent 
$4,000; physicians $1,680; chief engineer $1,200; 
electrician $1,200; superintendent of commissary 
$1,080. In all $9,160. 

Workhouse (Administration) Assistant Super¬ 
intendent $1,680; chief clerk $1,200; chief matron 
$900; stenographer $720; stenographer-officer 
$600. 

Again in the 66th congress in the year 1921, chapter 
70, 41 Stat. At Large 1139 we find: 

“Workhouse and Reformatory, Superintendent 
$4,000; physician $1,680; chief engineer $1,200; 
electrician $1,200; superintendent of commissary 
$1,080. In all $9,160.” 

“Workhouse (Administration), Assistant Super¬ 
intendent $1,680; chief clerk $1,200; head matron 
$900; stenographer $720.” 

From a resume and consideration of the above it will 
be found that all previous appropriation bills from the 
act of 1911, read “$1800 for the Superintendent of the 
\\ ashington Asylum and Jail.” In the appropriation bill 
for 1919 we find that the word “jail” is left out, so that 
from that time on there was no Superintendent of the 
W ashington Asylum and Jail, and since that time the 
commissioners of the District of Columbia have appointed 
no superintendent of the Washington Asylum and Jail 
but have created a general superintendency by executive 
order and not by warrant of law. 

William H. Moyer, respondent in the proceedings 
herein, is not and never has been the Superintendent of 
the W ashington Asylum and Jail, and consequently has 
no power to carry into effect the sentence of the law. 

The institutions are known as the penal institutions of 





the District of Columbia, and William H. Moyer is super- 
m endent at Lorton, Va., the jail being in Washington 
a pkce where prisoners await trial in the District of 
olumbia. His Assistant Superintendent is W. L. Peak, 
t might be interesting to note that the following men 
were executed by the Assistant Superintendent: Samuel 

Cree^T 1 ; °V * ^ ° f Feh ™ ry ’ 1913 Nathaniel 
Green, September 6 1913; James F. Allen, September 12, 

917, James H. Jackson, February 3, 1920, Frank Bow- 

man, October 22^ 1920; William H. Campbell, March 11, 

1921; John McHenry, March 17, 1922. All of the above 

men were executed without any authority of law 

a m " r l er ° fcourt P assed in thi « case on the 30th of 
April, 1920, recited that the defendant is to be taken by 

he Superintendent of the Washington Asylum and Jail 

to the said Washington Asylum and Jail from whence he 

came on Monday, the 8th day of November, in the year 

of our Lord 1920, he be taken to the place prepared for 

^ executmn within the walls of said Asylum and Jail. 

and then and there between the hours of 10 a. m. and 2 

untU he P be m dead the ““ ******* ** hUng by the neck 

IT l! ! \ h L Iast appropriation act > the Congress of the 
lmted States, Public No. 256, 67th Congress, approved 

June 29, 1922, provided as follows: Workhouse and re- 

SS ft laneS ’ Su P erint endent, 83500; physician, 
81680 Chief Engineer, 81200; Electrician, 81200- Super¬ 
intendent of Commissary, 81080; in all 88,660. 

Gallinger Municipal Hospital 
The institution now known as the Washington Asylum 

b ? dlscontlnued as a separate institution 
during the fiscal year ending June 30, 1923, and the 

4svh,m R erV1 ? e i n0W b ? ng rendered by the Washington 
Asylum Hospital, in so far as it is not provided for in the 

new buildings of the Gallinger Municipal Hospital, may 

be continued in the old buildings now occupied. 
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It will be interesting to note that there is and has been 
a superintendent of Hospital for a number of years, who 
is a distinct and separate person from the Superintendent 
of the Reformatory. He has no jurisdiction over the 
jail. William H. Moyer is not classed as superintendent 
of the Washington Asylum and Jail, but is classed as 
under the law namely the Superintendent of the Penal 
institutions. We have no Superintendent of the Wash¬ 
ington Asylum and Jail. 

The law of June, 1912, permitting the Superintendent 
of the Washington Asylum and Jail to execute prisoners 
in capital cases was passed to cover the point that under 
the consolidation of the institutions in the District of Co¬ 
lumbia, there was no one to execute. This has been 
abolished and now it is urged that there is no one to carry 
this sentence into effect. The law was only and is now 
only an emergency measure. The emergency has passed. 
New legislation has wiped out the office. 

The order of the Supreme Court of the District of 
Columbia, a copy of which we hereto annex that is used 
in capital cases is directed to the Superintendent of the 
Washington Asylum and Jail and yet when we read the 
court’s minutes we find that there is no one who shall 
carry the sentence into effect, no one is specifically men¬ 
tioned and when recourse is had to the law, we find no 
law covering the point. This being a capital case no 
inference can be indulged in. The law should be plain 
and specific. Appellant should be safeguarded and not 
judicially murdered if any question exists. 

A reading of the death warrant in capital cases will 
indicate that there is no one to whom it is directed and 
it is contended that it is vague and indefinite in that it 
fails to state specifically who shall carry into effect the 
sentence of execution. The term of court having gone 
by at which the order was passed there is no power in 
law for any one to carry into effect the order of the court. 


i 
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The ordinary form of Death-warrant used is as follows: 

In the Supreme Court of the District of Columbia. 
United States) * r 

vs } No - - 

John Doe. ) Murder in the First Degree 

The President oj the United States 
to 

The Superintendent oj the Washington Asylum 
and Jail. 

Greeting: 

Whereas, John Doe has been indicted of the 
felony of murder by him done and committed, and 
has been thereupon arraigned, and upon such ar¬ 
raignment has pleaded not guilty and has been 
lawfully convicted thereof, and, 

Whereas, judgment of said court has been 
given that the said John Doe shall be hanged by 
the neck until he be dead, therefore, you are here¬ 
by commanded, that upon Monday, the 14th day 
of May, in the year of our Lord, One Thousand 
Nine Hundred and Seventeen between the hours 
of 10 (ten) o’clock ante meridian and two o’clock 
(2) Post Meridian of the same day, he the said 
John Doe, now, being in your custody in the jail 
of the District of Columbia, shall be taken to the 
place prepared for his execution within the walls 
of the sail Jail of the District of Columbia and 
that then and there you cause execution to be 
done upon the said John Doe, in your custody so 
being, and all things according to the said judg¬ 
ment. 

And this you are by no means to omit at your 
peril, and do you return this writ into the clerk’s 
office of said court so indorsed as to show how 
you have obeyed the same. 

Witness the Honorable-Chief Justice of 

said Court. 23rd day of April A. D., 1917.- 

Assistant Clerk, Supreme Court of the District of 
Columbia. 
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Conclusion 

The importance of the question is so great, the con¬ 
dition of the law relating to execution in capital cases so 
chaotic, the responsibility upon one defending so onerous, 
the future of so many prisoners depending upon the 
correct interpretation of the law, the lives of so many 
men in the past having been sacrificed upon an erroneous 
construction of the statute, and the petitioner being 
without friend or help, it is respectfully urged that in the 
Capital of the Nation, this question should be settled in 
his favor, and in the settlement, it is urged that if any 
technical defects appear manifest upon the face of the 
pleadings, or if the papers are imperfectly or crudely 
drawn, the big issue will be considered by this Honorable 
Court, and errors or mistakes overlooked 
Very respectfully submitted, 

JAMES A. O’SHEA, 
Attorney jor Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 

No. 19, Special Calendar. 

Charles Price, appellant, 

v. 

William H. Moyer, superintendent 
of the Washington Asylum and Jail. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA . 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

The appellant, Charles Price (hereinafter called 
the defendant), was, in the Supreme Court of the 
District of Columbia, indicted, tried, and convicted 
of murder in the first degree, and sentenced to be 
hanged on November 8, 1920. On appeal, the 
judgment of the court below was affirmed by this 
court in Price v. U. S., 51 App. D. C. 106. The record 
in that case gives a full statement of the facts, and 
of the points raised on appeal by defendant in that 
case. 
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Pending the appeal in that ease the execution of 
defendant was stayed. After this court affirmed the 
judgment in that case a death warrant (set forth in 
this brief at p. 25) was issued to the Superintendent 
of the Washington Asylum and Jail. But pending 
the appeal in the present case the execution of 
defendant has again been stayed. 

The present case is an appeal by defendant from 
a judgment of the court below in a habeas corpus 
case, wherein defendant sought to secure his release 
from custody, notwithstanding that this court had 
affirmed the judgment of the lower court sentencing 
defendant to be hanged. 

THE PLEADINGS. 

Defendant’s petition in this case, in substance, 
alleged that the defendant is illegally restrained of 
his liberty and about to be hanged by William H. 
Moyer, Superintendent of the Washington Asylum and 
Jail , or by some one acting for and on behalf of said 
Superintendent of the Washington Asylum and Jail , 
by virtue of the judgment which was affirmed by 
this court in the case above referred to; that there is 
no color or pretense whatever for the detention of 
defendant by the said Superintendent of the Wash¬ 
ington Asylum and Jail ) or by any one acting for or 
on his behalf, for the purpose of carrying into effect 
the above-mentioned judgment, “ which is null, void, 
and meaningless,” because no power or authority is 
given to the Superintendent of the Washington Asylum 
and Jail , or any one acting for or on his behalf, to 
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carry into effect the sentence of death. The petition 
prayed that defendant be discharged from custody 
and “ that a writ of prohibition be directed to the 
Superintendent of the Washington Asylum and Jail , or 
the deputy superintendent, as aforesaid, or anyone 
acting for them, commanding him or them to desist 
from any attempt to carry into effect the sentence 
of death, because there is no power to carry the sen¬ 
tence into effect.” (R. pp. 1-4; italics supplied.) 

To the foregoing petition, respondent Moyer filed 
a return and answer, in which, after “ saving and 
reserving unto himself all exceptions and objections 
to the defects appearing on the face of the petition 
filed herein, and relying upon the same as if a demur¬ 
rer had been specifically interposed,” he admitted 
that he is {Superintendent of the Washington Asylum 
and Jail, ) and swore , in verifying such return and 
answer, that he had been “ duly appointed such super¬ 
intendent by the Commissioners of the District of 
Columbia; admitted that, as such superintendent , he 
is restraining defendant of his liberty under and by 
virtue of the judgment and sentence and death war¬ 
rant above referred to; admitted that, as such super¬ 
intendent , he will execute such death sentence and 
death warrant upon the defendant; and averred that, 
as such superintendent , he is, by a certain Act of Con¬ 
gress, directed, authorized, and required to execute 
upon defendant such death sentence and death 
warrant. (R. pp. 5 - 8 ; italics supplied.) 
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Defendant demurred to the return and answer, 
whereupon the court below made and entered the 
following order and judgment: 

THE JUDGMENT APPEALED FROM. 

This cause coming on to be heard, in the 
presence of petitioner, on petition and return 
and answer and demurrer to the return and 
answer, and having been argued and submitted 
by counsel for petitioner as well as counsel for 
respondent, and having been duly considered 
by the court, and the court being satisfied 
that the respondent, William H. Moyer, 
Superintendent of the Washington Asylum and 
Jail y is justly and legally detaining petitioner 
under, and by virtue of the judgment and 
sentence and proceedings in criminal case No. 
35774 in the Supreme Court of the District of 
Columbia, said case being entitled “United 
States v. Charles Price , alias Charles Miller , 
alias William Miller” and the court being 
further satisfied that the respondent William 
H. Moyer, Superintendent of the Washington 
Asylum and Jail y is, by virtue of the statute in 
such case made and provided, directed, author¬ 
ized, and required to execute the death penalty 
upon petitioner in accordance with the judg¬ 
ment and sentence and warrants and orders of 
this court in said criminal case No. 35774, 
wherein petitioner was, in the Supreme Court 
of the District of Columbia, indicted, tried, and 
convicted of murder in the first degree and 
sentenced to be hanged by the neck until he 
be dead, it is therefore by the court, this 
seventeenth day of May, 1922, ordered, ad-. 
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judged, and decreed: the petitioner electing to 
stand on his said demurrer —(1) That the writ 
of habeas corpus in this cause be, and the 
same is hereby discharged, to which ruling of 
the court counsel for petitioner duly notes an 
exception which is allowed by the court; and 
(2) That the petitioner Charles Price be, and 
he is hereby, remanded to the custody of the 
respondent William H. Moyer, Superintendent 
of the Washington Asylum and Jail , to the end 
that the judgment and sentence heretofore 
pronounced by this court in said criminal case 
No. 35774 be carried into execution, to which 
ruling of the court counsel for the petitioner 
duly notes an exception which is allowed by 
the court. (R. p. 9; italics supplied.) 

It is from the foregoing order and judgment that 
defendant now appeals. He makes twenty-one as¬ 
signments of error. (R. p. 10 .) Such numerous 
assignments, however, merely present, in different 
phraseology and from different angles, the following 
three contentions: (1) That the court erred in hold¬ 
ing that Moyer is Superintendent of the Washington 
Asylum and Jail; (2) That the court erred in holding 
that the Superintendent of the Washington Asylum 
and Jail is authorized to execute the death penalty; 
and (3) That the court erred in holding that the 
death warrant was properly issued. 

ISSUES IN THIS COURT. 

The issues in this court are, therefore, the following: 

, I- Was there error in holding that Moyer is Super¬ 
intendent of the Washington Asylum and Jail? 
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II. Was there error in holding that the Superin¬ 
tendent of the Washington Asylum and Jail is 
authorized to execute the death penalty ? 

III. Was there error in holding that the death 
warrant was properly issued ? 

ARGUMENT IN BRIEF. 

Appellee’s argument, in brief, is as follows: 

I. There was no error in holding that Moyer is 

Superintendent of the Washington Asylum and Jail, 
because— 

(a) On the pleadings in the court below it was an 
admitted fact that Moyer is Superintendent of the 
Washington Asylum and Jail. 

(b) The Act of Congress of March 2, 1911 (36 Stat. 
1003), authorizes the Commissioners of the District 
of Columbia to appoint such superintendent, and 
said Commissioners have appointed Moyer pursuant 
to such statutory authority. 

II. There was no error in holding that the Super¬ 
intendent of the Washington Asylum and Jail is au¬ 
thorized to execute the death penalty, because— 

(a) The Act of March 2,1911 (36 Stat. 1003), vested 
in the Superintendent of the Washington Asylum 
and Jail all powers theretofore held by the warden. 
And such warden had such power under an Act of 

May 12, 1864 (13 Stat. 75), and under sec. 1198 of 
the District of Columbia Code. 

(b) Moreover, the Act of June 26, 1912 (37 Stat. 
170), expressly confers such power on the Superin¬ 
tendent of the Washington Asylum and Jail. 


7 


I 


III. There was no error in holding that the death 
warrant was properly issued, because— 

(a) Such death warrant was pursuant to, and in 
conformity with, the sentence and judgment affirmed 
by this court in Price v. U. S., 51 App. EL C. 106. 

(b) Such death warrant is definite and certain, and 
directed to the officer on whom the duty to execute 
is imposed by law, namely, the Superintendent of 
the Washington Asylum and Jail. 

ARGUMENT. 

Before taking up each of these three points in de¬ 
tail, appellee conceives it to be his duty, both to the 
lower court as well as to this court, to point out that 
defendant in this court takes a position which is, 
apparently, in opposition to the position which he 
took in the court below. Here he takes the position 
that “ William H. Moyer, respondent in the proceed¬ 
ings herein, is not and never was the Superintendent of 
the Washington Asylum, and Jail * * *”• anc j 
that since 1911 “the commissioners of the District 
of Columbia have appointed no superintendent of the 
Washington Asylum and Jail but have created a 
general superintendency by executive order and not 
by warrant of law.” (Defendant’s Brief p. 15.) 
Whereas, in the- court below defendant took the posi¬ 
tion that Moyer is the Superintendent of the Washing¬ 
ton Asylum and Jail. In the court below defend¬ 
ant’s own petition averred that Moyer is Superin¬ 
tendent of the Washington Asylum and Jail. In such 
petition many times defendant referred to Moyer 
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as “Superintendent of the Washington Asylum and 
Jail." (R. pp. 1-4.) These averments in defend¬ 
ant's petition that Moyer is Superintendent of the 
Washington Asylum and Jail were expressly admitted 
by Moyer in his return and answer, in which Moyer 
many times referred to himself as “Superintendent 
of the Washington Asylum and Jail" (R. pp. 5-8); 
and, in verifying such return and answer, Moyer 
affirmatively swore “that he is the Superintendent 
of the Washington Asylum and Jail, having been 
duly appointed such superintendent by the Com¬ 
missioners of the District of Columbia" (R. p. 8). 
To this return and answer defendant demurred, 
thereby again admitting what in his petition he had 
already many times affirmed, namely, that Moyer 
is Superintendent of the Washington Asylum and 
Jail. And the case w^as presented to the court below 
on such admitted statement of fact. 

In other words, defendant here denies that which 
below he affirmed. It is probably his realization of 
this reversal of postion which prompts defendant to 
remark (Defendant's brief, p. 19): 

It is urged that if any technical defects 
appear manifest upon the face of the plead¬ 
ings, or if the papers are imperfectly or crudely 
drawn, the big issues will be considered by this 
Honorable Court, and the errors or mistakes 
overlooked. 

But it is submitted that this is not a mere technical 
defect. The pleadings below were carefully drawn 
and presented a clear-cut issue on admitted facts. 







While one can not but admire the zeal a n d in g enuity 
of the learned counsel for the defendant, at the same 
time one can not close one’s eyes to the obvious truth 
that defendant here seeks a reversal of the judgment 

of the court below by here denying what he there 
affirmed. 

I. 

There was no error In holding that Moyer is super¬ 
intendent of the Washington Asylum and Jail. 

(a) On the pleadings in the court below it was an 
admitted fact that Moyer is Superintendent of the 
Washington Asylum and Jail. 

Throughout his carefully and skillfully drawn 
petition defendant refers to Moyer as “ Superin¬ 
tendent of the Washington Asylum and Jail.” Both 
in his averments and in his prayers in such petition 
Moyer is averred to be the “ Superintendent of the 
Washington Asylum and Jail.” (R. pp. 1 - 4 .) Such 
averment that Moyer is Superintendent of the Wash¬ 
ington Asylum and Jail is expressly admitted by the 
return and answer, which throughout refers to 
Moyer as the “ Superintendent of the Washington 
Asylum and Jail.” (R. pp. 5 - 8 .) Moreover, in the 
verification of such return and answer, Moyer posi¬ 
tively swears “that he is the Superintendent of the 
Washington Asylum and Jail, having been duly 
appointed such superintendent by the Commission¬ 
ers of the District of Columbia.” (R. p. 8.) With 
these positive and definite averments both in the 
petition and in the return and answer, defendant 
then demurred to the return and answer, thereby 
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again admitting what previously he had averred in 
his petition, namely, that Moyer is Superintendent 
of the Washington Asylum and Jail. It was there¬ 
fore, so far as facts are concerned, an admitted propo¬ 
sition in the court below that Moyer is Superin¬ 
tendent of the Washington Asylum and Jail. 

(6) The Act of March 2, 1911 (36 Stat. 1003), 
referred to on pages 6-9 of defendant's brief, provides : 

That the jail of the District of Columbia 
and the Washington Asylum of said District, 
on and after the first day of July, nineteen 
hundred and eleven, shall be combined as one 
institution, known as the Washington Asylum 
and Jail. 

The same act also provides: 

and the Commissioners of said District are 
hereby authorized to appoint a superintendent 
of said institution , at a salary, etc. 

The same act also provides: 

and the positions of warden of the jail and 
superintendent of the institution now known 
as Washington Asylum are abolished on and 
after said date; and all the duties, discretion, 
and powers now vested in and exercised by 
the warden of the jail of said District and the 
Superintendent of the present Washington 
Asylum are hereby transferred to and vested 
in the superintendent herein provided for, who 
shall give bond to the District of Columbia for 
the faithful performance of the duties of his 

mm * 

office, as are now or may hereafter be pre- 
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scribed, in the penal sum of five thousand 
dollars, with surety or sureties to be approved 
by said Commissioners. 

And the same act further provides: 

that all of the powers, duties, and authority 
now vested in the Supreme Court of the Dis¬ 
trict of Columbia in relation to the appoint¬ 
ment and removal of the warden of the jail 
of the District of Columbia, and in relation 
to the making of rules for the government and 
discipline of the prisoners confined in the jail, 
are hereby transferred to and vested in the 
Commissioners of the District of Columbia, 
who shall also have the authority heretofore 
vested in the warden to appoint subordinate 
officers, guards, and employees, without the 
approval of the Chief Justice of the Supreme 
Court of the District of Columbia: Provided 
further , That the Commissioners of the District 
of Columbia are hereby authorized under such 
regulations as they may prescribe to sell to 
the various departments and institutions of 
the Government of the District of Columbia 
the products of said workhouse, and all moneys 
derived from such sales shall be paid into the 
Treasury, one-half to the credit of the United 
States and one-half to the credit of the District 
of Columbia. 

It thus appears that express statutory authority 
has been conferred upon the Commissioners of the 
District of Columbia to appoint a Superintendent 
of the Washington Asylum and Jail. 
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Have the Commissioners exercised this authority? 

In his brief, at p. 15, defendant states (contrary 
to his admission in the court below) that since 
1919 “ the Commissioners of the District of Columbia 
have appointed no superintendent of the Washington 
Asylum and Jail but have created a general super¬ 
intendency by executive order and not by warrant 
of law.” The “warrant of law” has already been 
pointed out (the Act of March 2, 1911, 36 Stat. 
1003). It now becomes necessary, to answer de¬ 
fendant s assertion in regard to the u executive 
order” of the Commissioners. 

Executive Orders appointing Superintendents of the 
Washington Asylum and Jail. 

Pursuant to the Act of March 2, 1911, the Com¬ 
missioners of the District of Columbia have ap¬ 
pointed various persons to the office of Superintendent 
of the Washington Asylum and Jail. The following 
appointments show continuity of appointments to 
that office from the effective date of the Act of 
March 2, 1911, up to the present time, and show 
that Moyer is now Superintendent of the Washing¬ 
ton Asylum and Jail by virtue of an appointment 
by the said Commissioners. 

(1) On April 27, 1911 (after the passage of the 
Act of March 2, 1911, and before its effective date 
for this purpose, July 1 , 1912), the D. C. Commis¬ 
sioners appointed one Louis F. Zinkham Super¬ 
intendent of the W T ashington Asylum and Jail, the 


appointment being made by an executive order of 
the Commissioners as follows: 

April 27, 1911. 

Ordered: That Louis F. Zinkhan is hereby 
appointed Superintendent of the Washington 
Asylum and Jail , with compensation at the 
rate of $1,800 per annum, appointment to 
take effect on and after July 1, 1911. 
(Minutes of D. C. Commissioners. Vol. 32, 
page 296.) 

Said Zinkhan held the position until April 23, 
1919. 

(2) On April 23, 1919, Zinkhan was removed from 
the position and one Charles C. Foster was appointed 
acting Superintendent by the following executive 
order: 

April 23, 1919. 

Ordered: That Dr. Louis F. Zinkhan is 
hereby removed from the position of Superin¬ 
tendent of the Washington Asylum and Jail; 

That J. C. Howard is hereby removed from 
the position of Deputy Superintendent of the 
Washington Asylum and Jail; 

That S. B. Garratt and J. A. Haas are here¬ 
by removed from the positions of guards at 
the Washington Asylum and Jail; and 

That Charles C. Foster, Superintendent of 
the Workhouse and Reformatory, is hereby 
appointed Acting Superintendent of the Wash¬ 
ington Asylum and Jail in addition to his 
other duties, without additional compensa¬ 
tion , but with subsistence and lodging in 
the District of Columbia while therein. 
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(Minutes of D. C. Commissioners, Vol. 40 
page 317.) ’ ’ 

(3) Said Foster held such position as acting 
superintendent of the Washington Asylum and Jail 
until December 19, 1919, when he was appointed 

such superintendent by the following executive 
order: 

December 19, 1919. 

Ordered. That Charles C. Foster, Superin- 
tendent of the Workhouse and the Reforma¬ 
tory, is hereby appointed Superintendent of 
the Washington Asylum and Jail, in addition 
to his other duties, without additional compen¬ 
sation but with subsistence and lodging in 
the District of Columbia while therein. (Min¬ 
utes of D. C. Commissioners, Vol. 40, nave 
1083.) 

Said Foster held such position until June 21, 1921. 

(4) On June 21, 1921, said Foster’s resignation 
as such Superintendent of the Workhouse and 
orj and as such Superintendent of the 
Washington Asylum and Jail was accepted, and 
the Commissioners appointed the respondent Wil¬ 
liam H. Moyer to the positions of Superintendent of 
the Workhouse and Reformatory and Superintendent 
of the Washington Asylum and Jail, by the following 
executive order: 

June 21, 1921. 

Ordered , That the resignation of Charles C. 
Foster of the position of Superintendent of the 
Workhouse and Reformatory and of the Wash¬ 
ington Asylum and Jail is hereby accepted, to 
take effect from and after July 21, 1921. 




That Wm. H. Moyer is hereby appointed 
Superintendent of the Workhouse and Re¬ 
formatory at $4,000 per annum, vice Charles 
C. Foster, to take effect on and after July 21, 
1921; also 

That Wm. H. Moyer is hereby appointed Su¬ 
perintendent of the Washington Asylum and 
Jail , in addition to his other duties, without 
additional compensation , but with subsistence 
and lodging in the District of Columbia while 
therein, to take effect on and after July 21, 
1921; and 

That M. M. Barnard, Deputy Superintend¬ 
ent at the Reformatory, is hereby designated 
Acting Superintendent of the Workhouse and 
Reformatory and Washington Asylum and 
Jail pending the taking of office by Wm. H. 
Moyer. (Minutes of D. C. Commissioners, vol. 
42, page 551.) (Italics supplied.) 

Said Moyer has held the positions of Superintend¬ 
ent of the Workhouse and Reformatory and Superin¬ 
tendent of the Washington Asylum and Jail from the 
effective date of the above appointment continu¬ 
ously up to the present time. 

It thus appears that the executive order referred 
to by defendant in his brief (defendant’s brief, p. 15) 
does appoint Moyer as Superintendent of the Wash¬ 
ington Asylum and Jail as well as appoint him to the 
position of Superintendent of the Workhouse and 
Reformatory. 

It therefore clearly appears that Moyer has been 
duly appointed Superintendent of the Washington Asy¬ 
lum and Jail, such appointment having been duly 
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made by the Commissioners of the District of Colum¬ 
bia (as Moyer swore in his return and answer, which 
defendant admitted by demurring thereto), and that 
the Commissioners had authority under the act of 
March 2, 1911 (36 Stat. 1003), to make such appoint¬ 
ment. Hence it follows that the court below did 
not err in holding that Moyer is Superintendent of 
the Washington Asylum and Jail. 

Defendant’s argument based on appropriation 

statutes. 

Defendant, however, contends that, since the Act 
of Aug. 3, 1918 (40 Stat. 944), making appropriations 
for the District of Columbia for the fiscal year ending 
June 30, 1919, is the last appropriation act which 
makes a specific appropriation of a specific salary 
for the Superintendent of the Washington Asylum 
and Jail, that from that time on there was no 
Superintendent of the Washington Asylum and 
Jail-” In other words, his contention is that the 
subsequent failure to appropriate a specific sum 
specifically for the payment of the salairy of such 
Superintendent had the effect of, and resulted in, 
abolishing the position of Superintendent of the 
Washington Asylum and Jail. And he points to 
subsequent appropriation acts which make a specific 
appropriation for a specific salary for the Superin¬ 
tendent of the Washington Asylum Hospital. The 
argument, however, loses whatever force it might 
otherwise have in view of two facts: (1) As defendant 
himself seems to concede (defendant’s Brief, p. 17) 
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since 1919 the Superintendent of the Washington 
Asylum Hospital is a distinct and separate person 
from the Superintendent of the Washington Asylum 
and Jail; whereas theretofore the Superintendent of 
the Washington Asylum and Jail was the same 
person who was Superintendent of the Washington 
Asylum Hospital; and (2) since April 23, 1919, how¬ 
ever, the person who has been Superintendent of the 
Washington Asylum and Jail has been the same per¬ 
son who has been Superintendent of the Workhouse 
and Reformatory, as appears by the Executive Orders 
of the D. C. Commissioners heretofore set forth (this 
brief, p. 13). 

Since April 23, 1919, the same person held these 
two positions, namely, (1) Superintendent of the 
Workhouse and Reformatory and (2) Superintendent 
of the Washington Asylum and Jail; whereas another 
person held the position of Superintendent of the 
Washington Asylum Hospital. 

Now, as there was appropriation made for the pay¬ 
ment of the salary of the man holding the dual 
positions of Superintendent of the Workhouse and 
Reformatory and Superintendent of the Washington 
Asylum and Jail under the heading u Workhouse and 
Reformatory, Superintendent, $3,600” (Act of July 
11, 1919, 41 Stat. 93, 98), in his capacity as Super¬ 
intendent of the Workhouse and Reformatory, there 
was no occasion to make an appropriation for him in 
his capacity as Superintendent of the Washington 
Asylum and Jail for the reason that he had been 
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appointed to such latter position “ without additional 
compensation .” But as the person holding the posi¬ 
tion of Superintendent of the Washington Asylum 
Hospital, has, since 1919, been a separate person, 
there has been a separate appropriation for the 
salary of person holding the last-named position. 

What has been said of the Act of July 11 , 1919 
(41 Stat. 93, 98), is likewise true of the subsequent 
appropriation acts referred to in defendant’s brief, 
in view of the fact that since 1919 it has been the 
person who was receiving salary in his capacity of 
Superintendent of the Workhouse and Reformatory 
who has been the Superintendent of the Washington 
Asylum and Jail, which latter position he has held 
without compensation in addition to that paid him 
m his capacity of Superintendent of the Workhouse 
and Reformatory. Thus, the Act of July 11 , 1919 
(41 Stat. 93, 98), appropriates $3,600 for salaiy for 
the Superintendent of the Workhouse and Reforma¬ 
tory; the Act of June 5, 1920 (41 Stat. 837, 868), 
appropriates $4,000 for the same purpose; the Act 
of Feb. 2, 1921 (41 Stat. 1109, 1139), likewise appro¬ 
priates $4,000 for the same purpose; and the last 
appropriation act, namely the Act of June 29, 1922, 
making appropriations for the fiscal year ending June 
30, 1923, appropriates $3,500 for the same purpose. 

It is this last-mentioned Act which provides that— 

The institution now known as the Washing¬ 
ton Asylum Hospital shall be discontinued as a 
separate institution during the fiscal year end¬ 
ing June 30, 1923, and the hospital services 
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now being rendered by the Washington Asylum 
Hospital, in so far as it is not provided for in 
the new buildings of the Gallinger Municipal 
Hospital, may be continued in the old buildings 
now occupied. 

In view of the foregoing, it is submitted that there 
is no basis for defendant’s argument that the position 
of Superintendent of the Washington Asylum and 
Jail has been abolished by failure of Congress to 
appropriate money for paying the salary of the person 
holding such position. 

Further on this point, it is to be observed that 
defendant’s argument that the position of Superin¬ 
tendent of the Washington Asylum and Jail no 
longer exists is based upon the proposition that the 
statute expressly creating such position and the 
statute expressly conferring upon such superintendent 
the duty and power to execute the death penalty in 
all capital cases, as well as the subsequent statutes 
expressly referring to such position, have all been 
repealed by implication simply because the position 
of Superintendent of the Washington Asylum and Jail 
is not expressly mentioned by name in some later 
appropriation acts. Such a construction, such a 
proposition brings this absurd result: that the law¬ 
makers, after expressly providing that capital punish¬ 
ment shall he inflicted in certain cases, and after 
providing that such punishment shall he inflicted hy a 
certain instrumentality, have, by implication, abolished 
such instrumentality without providing any other 
instrumentality and without intimating or expressing 
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or manifesting any intention to abolish either such 
punishment or such instrumentality.' It can not be 
a sound construction which brings such an absurd 
result. Repeals by implication are not favored. 
Statutes are to be construed reasonably and intelli¬ 
gently. It can not be assumed that Congress would 
expressly authorize and empower the Superintendent 
of the Washington Asylum and Jail to execute the 
death penalty in all capital cases and then, by 
implication, indirectly, abolish the position of such 
Superintendent of the Washington Asylum and Jail. 
The language of the Acts of March 2 ,1911 (36 Stat. 
1003), and of June 26, 1912 (37 Stat. 170), clearly 
manifest an intention to the contrary. 

It is therefore submitted that the court below did 
not err in holding that Moyer is Superintendent of the 
Washington Asylum and Jail. 

II. 

There was no error in holding that the superintend¬ 
ent of the Washington Asylum and Jail is au¬ 
thorized to execute the death penalty. 

(a) Under the Act of May 12, 1864 (13 Stat. 75), 
the warden of the District of Columbia Jail was 
authorized and empowered to execute the death 
penalty in capital cases, such statute providing: 

That it shall be the duty of the warden of 
the jail of the District of Columbia, whenever 
any person confined in such jail shall be 
adjudged to suffer death, to carry said judg¬ 
ment into execution. 


To the same effect is Sec. 1198 of the District of 
Columbia Code of 1902, which provides: 

Whenever any person confined in the jail 
is adjudged to suffer death, it shall be the 
duty of the warden to carry such judgment 
into execution. 

And by the Act of March 2, 1911 (36 Stat. 1003)— 
the statute which abolished the office of warden and 
which authorized the D. C. Commissioners to appoint 
a Superintendent of the Washington Asylum and 
Jail—it was provided that the Superintendent of the 
Washington Asylum and Jail should have all the 
powers of the former warden, the language of the 
statute being as follows: 

That the jail of the District of Columbia 
and the Washington Asylum of said District, 
on and after the first day of July, nineteen 
hundred and eleven, shall be combined as one 
institution, known as the Washington Asylum 
and Jail; and the Commissioners of said Dis¬ 
trict are hereby authorized to appoint a super¬ 
intendent of said institution at a salary of 
one thousand eight hundred dollars per annum, 
and the positions of warden of the jail and 
superintendent of the institution are abolished 
on and after that date; and all the duties , 
discretion , and powers now vested in and exer¬ 
cised by the warden of the jail of said District 
and the superintendent of the present Wash¬ 
ington Asylum are hereby transferred to and 
vested in the superintendent herein provided for. 

Thus it follows that the power and authority to 
execute the death penalty was transferred from the 
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warden to the Superintendent of the Washington 
Asylum and Jail by the Act of March 2, 1911. 

(b) Moreover, Congress has, subsequently to the 
Act of March 2, 1911, and prior to the present case, 
guarded against any possible question in regard to 
the power of the Superintendent of the Washington 
Asylum and Jail to execute the death penalty in 
capital cases, by expressly conferring such power on 
such superintendent. Thus the Act of June 26 
1912 (37 Stat. 170) provides that— 

The superintendent of the Washington Asylum 
and Jail, appointed by the Commissioners of 
the District of Columbia, be, and he is hereby, 
directed, authorized, and required to execute 
the judgments of the law heretofore pro¬ 
nounced and hereafter to be pronounced in the 

District of Columbia by the courts thereof in 
all capital cases. 

Defendant seeks to escape this positive enactment, 
expressly conferring on the Superintendent of the 
Washington Asylum and Jail the power to execute 
the death penalty, by arguing “It would seem 
further that it (this statute) was directed to a par¬ 
ticular superintendent and that it apparently only 
provided for the people then and at that time in jail 
awaiting execution .” But there is nothing in the 
statute to support such argument. The statute says 
nothing about it being directed to a particular super¬ 
intendent. The statute says nothing about its appli¬ 
cation being limited or restricted to “ people then and 
at that time in jail awaiting execution.” The plain 


language is that such superintendent is “ directed, 
authorized, and required to execute the judgments of 
the law heretofore pronounced and hereafter to 

BE PRONOUNCED * * * IN ALL CAPITAL CASES.” 

It is therefore submitted that there was no error in 
holding that Moyer, as Superintendent of the Wash¬ 
ington Asylum and Jail, is authorized to execute 
the death penalty on defendant. 

III. 

There was no error in holding that the death warrant 

was properly issued. 

Defendant's final contention, namely, that the court 
erred in holding that the death warrant was properly 
issued, is based upon two propositions: (a) That it 
was improperly issued because there is no one au¬ 
thorized by law to execute it; and (6) That “ A reading 
of the death warrant in capital cases will indicate 
that there is no one to whom it is directed, and it is 
contended that it is vague and indefinite in that it 
fails to state specifically who shall carry into effect 
the sentence of execution.” 

(a) Since the first argument is based upon the 
fallacious proposition that there is no one authorized 
by law to execute the death penalty, it follows from 
the falsity of such proposition that the argument 
itself is false. 

(b) Nor is there any basis for the contention that 
the death warrant is vague or indefinite in failing to 
state who shall carry into effect the sentence of 
execution. The death warrant was issued pursuant 
to, and is in conformity with, the judgment which 
this court affirmed in Price v. U. S. y 51 App. D. C. 106. 
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The language of the judgment (the sentence of 
death) is as follows: 

Come as well the Attorney of the United 
States, as well as the defendant in proper 
person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by 
his Attorney J. A. O’Shea; and thereupon the 
defendant’s motion for a new trial being 
further argued by the Attorney for the de¬ 
fendant is by the Court overruled, to which 
action of the Court the defendant by his 
attorney prays an exception which is noted; 
whereupon the Attorney of the United States 
moves the Court to pronounce the sentence 
of the law in this case; whereupon it is de¬ 
manded of the defendant what further he 
has to say why the sentence of the law should 
not be pronounced against him, and he says 
nothing except as he has already said; where¬ 
upon it is considered by the Court that for his 
said offense the dependant be taken by the 
superintendent aforesaid to the Wash¬ 
ington Asylum and Jail aforesaid, whence he 
came, and there be kept in close con¬ 
finement AND THAT ON MONDAY, THE 8TH 
day of November, A. D. 1920, he be taken 

TO THE PLACE PREPARED FOR HIS EXECUTION 
WITHIN THE WALLS OF THE SAID ASYLUM AND 
JAIL AND THEN AND THERE BETWEEN THE 
HOURS OF TEN (10) O’CLOCK ANTEMERIDIAN 
AND TWO (2) O’CLOCK POSTMERIDIAN OF THE 
SAME DAY, HE THE DEFENDANT BE HANGED 
BY THE NECK UNTIL HE BE DEAD, AND MAY 

God have mercy on his soul; and thereupon 
the defendant by his attorney J. A. O’Shea, 



Esquire, notes an appeal to the Court of 
Appeals from the foregoing judgment, and 
the Attorney of the United States in open 
Court waives the issuance of citation; where¬ 
upon the Court fixes the Bond for costs on 
appeal at Fifty (50.00) Dollars. (Criminal 
Minutes of the Supreme Court of the District 
of Columbia, Vol. 66, p. 335.) 

The language of the death warrant is as follows: 

In the Supreme Court of the District of 
Columbia. United States v. Charles Price, 
alias Charles Miller, alias William Miller. 
Criminal No. 35774. Murder in the first 
degree. 

The President of the United States to the 
Superintendent of the Washington Asylum 
and Jail , greeting: 

Whereas , Charles Price , alias Charles Miller , 
alias William Miller , has been indicted of felony 
and murder by him done and committed, and 
has been thereupon arraigned, and upon such 
arraignment has pleaded not guilty, and had 
been lawfully convicted thereof; and 

Whereas , judgment of said Court has been 
given that the said Charles Price, alias Charles 
Miller, alias William Miller, shall be hanged 
by the neck until he be dead. 

Therefore you are hereby commanded, 
That upon Saturday, the 29th day of April, 
in the year of our Lord one thousand nine 
hundred and twenty-two (A. D. 1922), be¬ 
tween the hours of Ten (10) o’clock Ante 
Meridian and Two (2) o’clock Post Meridian 
of the same day, him, the said Charles Price, 
alias Charles Miller, alias William Miller, now 
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being in your custody, you convey to the place 
prepared for his execution within the walls of 
the said Asylum and Jail, and then and there 
you cause execution to be done upon the said 
Charles Pnec, alias Charles Miller, alias William 
Miller, m your custody so being, in all things 
according to said judgment. 

And this you are by no means to omit at 

your peril, and do you return this writ into the 

Clerk s Office of said Court, so endorsed as to 

show how you have obeyed the same. (Italics 
supplied.) 

£ 

The date of execution mentioned in the death 

warrant differs from the date mentioned in the 

judgment for the reason, as before stated (appellee’s 

brief, p. 2 ), that execution was stayed pending 

defendant’s appeal in Price v. U. S., 51 App D C 

106 . 

The death warrant being pursuant to, and in con¬ 
formity with, the judgment upheld by this court, 
and being definite and certain, and being properly 
addressed to the Superintendent of the Washington 
Asylum and Jail, it follows that the court did not 

err m overruling defendant’s demurrer to the return 
and answer. 

CONCLUSION. 

From the foregoing, and upon the whole record 
it appears that the court below did not err, and that 
the judgment of the lower court should be affirmed. 

Respectfully, 

Peyton Gordon, 

United States Attorney , D. C. 

James J. O’Leary, 

Assistant United States Attorney D C 
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